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Court Clears the Path for Rail Shipper Complaints 
 

FOR IMMEDIATE RELEASE 
 
 
Ottawa, ON, November 7, 2012 – In a decision announced on November 2, the Federal Court 
of Appeal overturned a previous Federal Court ruling and confirmed a 2010 Federal Cabinet 
decision that is of significant importance to shippers.   
 
As part of amendments to the Canada Transportation Act enacted in early 2008, a provision 
was added that provides a regulatory vehicle for shippers to seek relief from unreasonable 
railway penalty, incidental and supplementary charges through complaints to the Canadian 
Transportation Agency (Agency). 
 
The first such complaint was made by a coal company that is a CITA member, and was related 
to a CN fuel surcharge tariff.  In 2008, the Agency declined to render a decision on the merits of 
the complaint based on the existence of a confidential transportation contract between CN and 
the coal company.  The Agency’s decision had the effect of preventing most shippers who have 
confidential contracts with the railways from requesting the Agency to review the 
reasonableness of such penalties and charges.  These are charges that are unilaterally set by 
the railways over and above the railways’ freight charges, and they impose extra costs for such 
things as fuel surcharges, currency surcharges, weighing charges, fees for submitting non-
electronic documentation, and penalty charges such as demurrage. 
 
In 2009 to assist all shippers, the Canadian Industrial Transportation Association (CITA) filed a 
petition to the Governor-in-Council (the Cabinet of the Federal Government) requesting that the 
Cabinet rescind the Agency’s decision declining to rule on the coal company’s complaint.  The 
Cabinet granted the CITA petition in 2010. 
  
The Federal Court struck down the Cabinet’s 2010 decision in 2011 following a judicial review 
application by Canadian National Railways (CN).  The Federal Court of Appeal restored the 
Cabinet’s decision on the appeal of the Attorney General of Canada, CITA and the coal 
company.  
 
“CITA and its member companies are gratified that the Federal Court of Appeal has sustained 
the Cabinet’s decision, which recognized the validity and merits of CITA’s petition to all rail 
shippers”, said Bob Ballantyne, President of CITA.  “These charges add significant costs to the 
movement of freight, are arbitrarily imposed by the railways and, for some shippers, measure in 
millions of dollars annually”, he added.  
 
Vancouver lawyer Forrest Hume, CITA’s legal advisor who prepared and piloted the petition to 
the Governor-in-Council and also represented CITA and the coal company in court, said “The 
Governor-in-Council’s decision, now confirmed by the Federal Court of Appeal, recognized that 
the original complaint was for the benefit of all shippers subject to CN’s fuel surcharge,  
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(CN Tariff No. 7402), regardless of the existence of a confidential contract.  From this point 
forward, all shippers that have a complaint about the growing list of penalty, incidental and 
supplementary charges being imposed by the railways will have recourse to complain about 
such unreasonable charges to the Agency, whether or not there is a confidential contract in 
effect.  The CN litigation has had the effect of delaying the ability of many shippers to access 
this valuable provision of the Canada Transportation Act by two years”, he added.   
 
The CITA has been in existence since 1916 representing the transportation interests of 
Canadian industry.  Our 100+ members include companies, both large and small, from most 
industrial sectors and from all across the country.  The CITA member companies contribute 
approximately $100 billion annually to the Canadian economy and purchase approximately $6 
billion in freight services by truck, rail, marine, courier and airfreight. 
 
For more information on the CITA, please visit www.cita-acti.ca. 
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Contact: Bob Ballantyne 
Office: (613) 599-8993, Ext. 223 
Cell: (613) 294-4569 
ballantyne@bellnet.ca 

 


